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* This order and judgment is not binding precedent, except under the
doctrines of law of the case, res judicata, and collateral estoppel.  The court
generally disfavors the citation of orders and judgments; nevertheless, an order
and judgment may be cited under the terms and conditions of 10th Cir. R. 36.3.  
** Honorable Robin J. Cauthron, District Judge, United States District Court
for the Western District of Oklahoma, sitting by designation.
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1 Because the parties in these appeals raise the same issues on appeal and
their briefs are nearly identical, these appeals are considered together.  
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After examining the briefs and appellate record, this panel has determined

unanimously to grant the parties’ request for a decision on the briefs without oral

argument.  See Fed. R. App. P. 34(f); 10th Cir. R. 34.1.9.  These cases are

therefore ordered submitted without oral argument.

In these appeals,1 plaintiffs, present and former employees of the State of

Kansas, appeal the district court’s orders dismissing for lack of subject matter

jurisdiction their actions against the State of Kansas under the Fair Labor

Standards Act (FLSA), 29 U.S.C. §§ 201-219.  The district court dismissed

pursuant to Seminole Tribe of Florida v. Florida, 116 S. Ct. 1114 (1996), holding

that because the FLSA was passed pursuant to the Interstate Commerce Clause

and because Congress does not have authority under the Interstate Commerce

Clause, U.S. Const., art. I, § 8, cl. 3, to abrogate a state’s Eleventh Amendment

immunity from suit, there can be no cause of action against defendant in federal

court under the FLSA.  See Adams v. Kansas, 934 F. Supp. 371, 372 (D. Kan.

1996); Blow v. Kansas, 929 F. Supp. 1400, 1402 (D. Kan. 1996).  Plaintiffs also

appeal the district court’s assessment of costs against them.  We affirm the

dismissals and conclude we have no jurisdiction to consider plaintiffs’ arguments

concerning costs.  
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The first issue we must consider is whether the notices of appeal adequately

specify the parties appealing.  The notice of appeal in No. 96-3249 has a caption

stating the plaintiffs are “Floyd R. Adams, James F. Adams, and Richard G.

Adams on behalf of themselves and other employees similarly situated,” while the

body of the notice states “Floyd R. Adams, James F. Adams, and Richard G.

Adams, et al.” appeal.  Appellants’ App. at 55 (No. 96-3249).  Likewise, the

notice of appeal in No. 96-3251 has a caption stating the plaintiffs are “Jack

Blow, Jerry K. Deitz and Gary L. Herman, on behalf of themselves and other

employees similarly situated,” while the body of the notice of appeal states that

“Jack Blow, Jerry K. Dietz, and Gary L. Herman, et al.” appeal.  Appellants’ App.

at 21 (No. 96-3251).  Although a notice of appeal must specify the parties

appealing by naming them in the caption or body of the notice of appeal, an

attorney who represents more than one party may meet this requirement by

describing the parties as “the plaintiffs A, B, et al.”  Fed. R. App. P. 3(c).  “An

appeal will not be dismissed . . . for failure to name a party whose intent to appeal

is otherwise clear from the notice.”  Id.; see Grimsley v. MacKay, 93 F.3d 676,

678 (10th Cir. 1996); Cole v. Ruidoso Municipal Sch., 43 F.3d 1373, 1385 (10th

Cir. 1994).  In these cases, the notices of appeal meet the requirements of Rule

3(c), and the intent of the plaintiffs to appeal is clear.  Accordingly, we conclude

we have jurisdiction to consider these appeals.  
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Plaintiffs argue that the district court erred in dismissing these cases for

lack of subject matter jurisdiction.  We review dismissals for lack of subject

matter jurisdiction de novo.  See Urban ex rel. Urban v. Jefferson County Sch.

Dist. R-1, 89 F.3d 720, 724 (10th Cir. 1996).  

Plaintiffs contentions (1) that the holding in Seminole Tribe should apply

only to the facts in that case; (2) that because Congress may abrogate Eleventh

Amendment immunity pursuant to the Fourteenth Amendment, there was a proper

abrogation under the FLSA; and (3) that Seminole Tribe is against public policy

because nearly all employees other than state employees have federally protected

labor and employment law rights and state employees have no other avenues of

recourse are all foreclosed by our recent decision in Aaron v. Kansas, Nos.

96-3095, 96-3096, 1997 WL 328849 (10th Cir. June 17, 1997).  

Plaintiffs last argument is that the district court erred in assessing costs

against them.  Plaintiffs believe that they should not be required to pay costs since

some plaintiffs had prevailed in a prior lawsuit, coworkers had prevailed in

another lawsuit, they filed this action in good faith, and it was unforeseeable that

the Supreme Court would issue the Seminole Tribe decision.  We conclude we

have no jurisdiction to consider this argument.  Prior to filing their notices of

appeal, plaintiffs filed motions to reconsider the awards of costs.  The district

court has not yet ruled on the motions.  Until the district court does so, this court



2 Because “a request for costs raises issues wholly collateral to the judgment
in the main cause of action,” failure to tax costs does not destroy the finality of
any other otherwise appealable orders.  Buchanan v. Stanships, Inc., 485 U.S.
265, 268-69 (1988).
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lacks jurisdiction to consider any appeals concerning costs.  Cf. Johnson v. United

States, 780 F.2d 902, 910 (11th Cir. 1986) (concluding no jurisdiction to consider

appeal on issue of costs where district court had not ruled on pending motion to

vacate clerk’s award of costs).2  

The judgments of the United States District Court for the District of Kansas

are AFFIRMED.  The arguments concerning costs are DISMISSED for lack of

jurisdiction.  

Entered for the Court

Paul J. Kelly, Jr.
Circuit Judge


